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l. - Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

T ERER BT GTIE 3MdasT
Revision application to Government of India :

(1) a‘ﬁ-ﬁawwa}%ﬁw1994aﬁmm:ﬁ%{mwmﬁwﬁq§ﬁaﬁmaﬁw—wzﬁ
umwa%siaﬁagﬂﬁwaﬁﬁ‘mﬂﬁqu,ﬁﬁﬁm,ww, et AT, Siaw <.
g, Agg AR, % foell © 110001 B @ SN wMRY|

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported to any

country or territory outside India.
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(c) Ln _tcase of goods exported outside India export to Nepal or Bhutan, without payment of
uty. v
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(d) Credit qf any duty gllowed to be utilized towards payment of excise duty on final products
under ’ghe. provisions of this Act or the Rules made there under and such order is passed by the
1Cg£;1;3mssmner (Appeals) on or after, the date appointed under Sec.108 of the Finance (No.2) Act,
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sought to be appealed against is communicated and shall be accompanied by two copies each of

the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is

Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at oM floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule & of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one‘which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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s a number of order-in-Original, fee for each 0.1.0. should be

t withstanding the fact that the one appeal to the Appeliant
ovt. As the case may be, is ﬁlleq to avoid

in case of the order cover
paid in the aforesaid manner no
Tribunal or the one application to the Central G
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One copy of application or O.L.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-l item of
the court fee Act, 1975 as amended.

(5) = ol Wi A o Fieor 3R A PR 1 ol o e et e S § S e e, Sl
ST I Td iy el =R (Sratfaf) Fram, 1982 ¥ fAfed T

Aftention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would

be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iif) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) Inview of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

1. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and.Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Good§ and Semces Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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ORDER-IN-APPEAL

This appeal has been by the Assistant Commissioner of CGST & CEX, Kalol
Division, Gandhinagar Commissionerate (hereinafter referred to as ‘the department’)
against  the Order-in-OriginalNo.08/AC/CGST/18-19  dated  25/29.05.2018
(hereinafter referred to as “the impugned order”) passed by the Assistant Commissioner
of Central GST, Kalol Division, Gandhinagar (hereinafter referred to as “the adjudicating
authority”) in respect of M/s Sarathi Pharmaceuticals Ltd, Plot N‘o.536,u Rakanpur,
Taluka-Kalol, Dist Gandhinagar [hereinafter referred to as “the respondent”] |

2. Briefly stated, the respondent was engaged in the manufacture of P.P.
Medicines falling under chapter sub-heading 3003 of the first schedule to the
Central Excise Tariff Act, 1985 (CETA, 1985). They were availing value based SSI
exemption up to clearance value of Rs.150 Lakhs under Notification No. 08/2003
dated 01/03/2003 (as amended) (hereinafter referred to as the ‘SSI notification’)
for clearance of its own goods, whereas the goods manufactured for loan licensees
under various brand names not belonging to the appellant was cleared on payment
of Central Excise duty @ 16% from the first clearance in a financial year. The
factory of the appellant was falling within ‘rural area’, as defined in paragraph 4 of
the SSI notification. The exemption contained in the SSI notification did not apply
to specified goods bearing a brand name or trade name whether registered or not,
of another person, except in cases where such branded specified goods were
manufactured in a factory located in a ‘rural area’. It appeared that the
respondent was liable to take into account also the value of branded goods for the
purpose of determining the exemption limit of aggregate of first clearance value not
exceeding 150 Lakhs Rupees made on or after 1% April in a financial year and also
for the purpose of determining the aggregate value of clearances of all excisable
goods fer home consumption by a manufacturer from one or more factories, or
from a factory by one or more manufacturers not exceeding 400 Lakhs Rupees in
the preceding financial year. As the respondent had failed to add the value of
branded goods for the purpose of determining the said aggregate values of
clearances in a financial year as well as the preceding financial year, a show cause
notice dated 11.12.2006, covering the period from 2001-02 to 2005-06, for
denying the benefit of S5I notification and demanding Rs.19,41,604/- with interest

~and also for imposition of penalty under Section 11 AC of the Central Excise Act,

1944 was issued.

2.1 Meanwhile, in an identical matter in respect of M/s Rhombus Pharma Pvt Ltd,
Commissioner, Central Excise, Ahmedabad-II, vide OIO dated 20.04.2007 had
dropped the proceedings initiated by show cause notices as time barred as no
suppression was proved. Since the department has filed an appeal before CESTAT,
the above said show cause notice dated 11.12.2006 was transferred into call book.

However, the said show cause notice was retrieved from call book on 28.09.2009.

The CESTAT, vide order No.A/11397-11397/2015 dated 08.10.2015 has reJeeL/dl

the department appeal and concluded that the demand of duty for the ext n“ded




V2/28/RA/GNR/18-19

period of limitation cannot be sustained and uphold the duty with interest for the

normal period of limitation.

2.2 In view of above referred CESTAT's order dated 08.10.2015 and CESTAT's
order No.A/1330134/2009 dated 07.01.2009, in case of Pharmanza India, wherein
it has held that the duty already paid on branded goods are required to be adjusted
against the duty demanded from the assessee and directed for re-quantification of
such duty, the adjudicating authority has decided the show cause notice, vide

impugned order by dropping the entire demand as time barred.

3. Being aggrieved, the department has filed the instant appeal mainly on the
grounds that the adjudicating authority while passing the impugned order has
committed error in re-quantification of the demand in much as the adjudicating
authority has not given any basis on which the said demand has been re:quantified;
that the impugned order does not contain any detailed calculation for the amount
confirmed and adjusted and serve to be remanded back to the adjudicating
authority with a direction to go through the entire records and decide the issue

afresh.

3. Personal hearing in the appeal was held on 05.03.2019. Shri S.J.Vyas,

advocate appeared for the same and explained the case.

6:- -~ At-the outset, I find that the adjudicating authority has decided the instant
issue on the basis of the Hon'ble CESTAT’s order No.A/11396-11397/2015 dated
08.10.2015 in respect of M/s Rhombus Pharma Pvt Ltd and also decision of M/s
Pharmanza India reported in 2009 (237) ELT 488. In the case of M/s Rhombus
Pharma Pvt Lt, it has been concluded that the demand of duty for the extended
period of limitation cannot be sustained and only the demand for the normal period
of limitation is sustainable. In the case of M/s Pharmanza India, the Hon’ble
Tribunal has held that the duty already paid on goods cleared by the loan licensee
is required to be adjusted against the duty demand. The Hon'ble CESTAT has
clearly held that “the demand of duty for the extended period of limitation cannot
be sustained and only the demand for the normal period of limitation is sustainable”
and “duty paid on the clearances, which the Revenue has contended to be
exempted, should be considered as deposit and the said duty is required to be
adjusted against the duty now being demanded from the appellant” and such re-

quantification exercise is to be done only for the period within limitation.”

7. I find that the adjudicating authority has re-quantified the duty vide para
22.13 and 22.14 of the impugned order. He stated that ™....In the instant case the
date of delivery of show cause notice is 18.12.2006 i.e considering the period within
limitation for re-quantification is 19.12.2005 to 31.03.2006. In the instant. case;p\m%

HTmg,

normal period covers the month of December 2005, January 2006, February 00 0, N\
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and March 2006 while considering the delivery of show cause notice as 18. 12 2006
The demand raised vide the show cause notice for the period from 08.07. 2005 to { 57
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November 2005 for amounting to Rs.7,63,7572/- as the said assessee had not paid

the Central Excise duty for the clearance of their own goods after- crossisng the§
exemption limit while considering the clearance value of their own goods and

clearance value of the loan licensee goods their brand name and the said period is
time bar. They have started to pay Central Excise duty from December 2005 as

they have crossed exemption limit of their own goods. I find that the adjustment of
C Excise duty on clearance pertaining to loan licensee before attaining 1 crore is

required to be adjust while demanding the duty on own clearance, inthe instant
case, questidn of adjust of duty for the clearance value of loan licensee does not
arise. The demand of Rs.9,77,360/- for the extended period i.e for the period 2001-

02, 2002-03, 2004-04, 2005-05 and 01.04.2005 to November 2005 are time bar.

Following the Hon'ble CESTAT order, the entire demand is time bar.”

8. 1In the instant issue, I find that as per CESTAT's order supra, the duty paid on
the clearances, which the Revenue has contended to be exempted, should be
considered as deposit and the said duty is required to be adjusted against the duty
now being demanded from the appellant and such re-quantification exercise is to be
done only for the period within limitation. In the instant case, the appellant has
crossed the threshold exemption limit of Rs. One crore on 08.07.2005. Accordingly,
no duty was required to be paid by the appellant upto 07.07.2005 and from 08.07.
2005 onwards, they were required to pay duty on their own clearances as well as
those of the Loan Licensee. However, the appellant had discharged duty ln respect
of clearance of Loan Licensee from April 2005 onwards and as per Hon’ble CESTAT'

order supra, the duty which has already been paid on such clearances, which the
department has contended to be exempted, should be considered as deposit. In the
circumstances, whatever duty has already been paid by the appellant from April
2005 to till crossing the threshold limit should be taken into consideration while
adjusting the duty demanded. I find that that in the instant case, the demand
comes to Rs. Rs.9,77,360/- for the entire period from 2001-02 to 2005-06 and out
of the said amount Rs.7,63,572/- pertaining to the period of 2005-06 i.e from
08.07.20105 to November 2005 (after the crossing clearance value of Rs.1 crore
considering only their own clearance). Since the show cause notice was issued on
18.12.2006 and no demand is within the limitation of period, question of
adjustment of duty does not arise as held by the adjudicating authority. In the
circumstances, by following the ratio of the decision of the Hon'ble Tribunal and the
duty particulars paid by the appellant -as has been observed above, I find that the
adjudicating authority has correctly dropped the proceedings initiated in the show

cause notice. Therefore, the department.appeal fails.
NSGEN
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10. In view of above discussion, I reject the appeal filed by the department. The

appeal stands disposed of accordingly.
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(Mohanan V.V)
Superintendent (Appeal)
Central Excise, Ahmedabad

BY R.P.A.D.
To,

The Assistant Commissioner of CGST & CEX
Kalol division, Gandhinagar Commissionerate.

M/s Sarathi Pharmaceuticals Ltd,
Plot No.536, Rakanpur, Taluka-Kalol, Dist Gandhinagar

Copy to:
1. The Chief Commissioner of Central GST Zone, Ahmedabad.

2. The Commissioner of Central GST, Gandhinagar.
3. The Additional Commissioner(Systems) Central GST, Gandhinagar
4, Guard file
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